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the operations of any person or entity engaged by
Engineer in the performance of services under this
agreement. If Engineer is required to restore the land to
its former condition, such work will be accomplished
and the costs, plus fifteen percent (15%), will be added
to Engineer’s fee.

16.1.6  Subsurface Risks. Client recognizes that
special risks occur whenever engineering or related
disciplines are applied to identify subsurface conditions.
Even a comprehensive sampling and testing program,
implemented with appropriate equipment and experience
by personnel under the direction of a trained professional
who functions in accordance with a professional
standard of practice may fail to detect certain hidden
conditions. For similar reasons, actual environmental,
geological, and geotechnical conditions that the Engineer
properly inferred to exist between sampling points may
differ significantly from those that actually exists. The
Client acknowledges these risks.

16.1.7 Engineer will exercise reasonable and
professional care in seeking to locate subterranean
structures in the vicinity of proposed subsurface
explorations at the Project site. Engineer will contact
public utilities and review plans and information, if any,
provided by public utilities, public agencies and Client.
So long as Engineer observes such standard of care,
Engineer will not be responsible for any unavoidable
damage, injury of interference with any subterranean
structures, pipe, tank, cable or any other element or
condition if not called to Engineer’s attention prior to
commencement of services or which is not shown, or
accurately located, on plans firnished to Engineer by
Client or by any other party, or which could not have
been reasonably identified by Engineer.

Samples

17.1

17.2

Non-Hazardous Samples. Engineer will dispose of all
soil, rock, water, and other samples thirty (30) days after
submission of Engineer’s initial report. Client may
request, in writing, that any such samples be retained
beyond such date, and in such case Engineer will ship
such samples to the location designated by Client, at
Client’s expense. Engineer may, upon written request,
arrange for storage of samples at Engineer’s offices at
mutually agreed storage charges. Engineer will not give
Client prior notice of intention to dispose of samples.

Hazardous Samples. Although the Client shall have the
obligation to dispose of any “hazardous” samples, if
samples collected from the Project site contain
substances defined as “hazardous” by federal, state, or
local statutes, regulations, codes, or ordinances,
Engineer shall, at it’s option, have the right to: (1)
dispose of samples by contract with a qualified waste
disposal contractor; (2) in accordance with Client’s

18.

written directions, ship such samples by an appropriately
licensed transporter to a licensed disposal site; or (3)
return such samples by an appropriately licensed
transporter, to Client. Client shall pay all costs and
expenses associated with the collection, storage,
transportation, and disposal of samples. If Client
requests in writing, that any such sample be retained for
a period in excess of thirty (30) days, Engineer will store
such samples at Client’s expense and Client will pay an
additional fee as charged by Engineer in accordance with
its standard laboratory schedule for storage of samples of
a “hazardous substance.”

Miscellaneous

18.1 This Agreement shall be governed and construed in

accordance with the laws of the State of Maine.

18.2 The prevailing party in any lawsuit, appeal, bankruptcy

or other legal proceeding relating to this Agreement or
its appendices shall be entitled to recover from the non-
prevailing party all reasonable attorneys' fees, costs and
expenses incurred by the prevailing party, and in all
efforts to collect any recovery by the prevailing party.
Any action to enforce or interpret this Agreement shall
be commenced or maintained only in the judicial or
administrative tribunal in the jurisdiction of the State of
Maine, and each party waives any venue, convenient
forum, removal, jurisdiction, or other rights to the
contrary.

18.3 Section headings in this Agreement are included herein

for convenience of reference only, and shall not
constitute a part of the Agreement or for any other

purpose.

18.4 The Client and Engineer respectively, bind themselves,

their  partners, successors, assigns and legal
representatives to the other party to this Agreement and
to the partners, successors, assigns and legal

representatives of such party with respect to all
covenants of this Agreement. Neither the Client nor
Engineer shall assign, sublet or transfer any interest in
this Agreement without the written consent of the other.

18.5 This Agreement represents the entire and integrated

Agreement between the Client and Engineer, and
supersedes all prior negotiations, representations or
agreements, either written or oral, and may be amended
only by written instruments signed by both Client and
Engineer.

18.6If any provision of this Agreement is held invalid or

unenforceable by any court of final jurisdiction, it is the
intent of the parties that all other provisions of this
Agreement be construed to remain fully wvalid,
enforceable and binding on the parties.
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18.7

Any estimates or opinions of Project or construction
costs are provided by Engineer on the basis of
Engineer’s experience and qualifications as an engineer
and represents its best judgment as an experienced and
qualified engineer familiar with the construction
industry. Since Engineer has no control over the cost of
labor, materials, equipment or services furnished by
others or over competitive bidding or market conditions,
it cannot guarantee that proposals, bids or actual Project
costs or construction costs will not vary from any
estimates or opinions of costs prepared by Engineer.
Similarly, since Engincer has no control over building
operation and/or maintenance costs, Engineer cannot and
does not guarantee that the actual building system
operating or maintenance costs will not vary from any
estimates given by Engineer. No fixed limit of
construction costs is established as a part of this
Agreement.

(Signatures on next page)
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IN WITNESS WHEREOF, the parties have executed this
Agreement on the date set forth below:

ENGINEER: CLIENT:

WOODARD & CURRAN, INC. TOWN OF ROCKLAND MAINE
Print Client Name:

By: By:

Printed: Printed:

Title: Title: o
Thereunto duly authorized Thereunto duly authorized

Date: Date: N
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