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Planning Board's 2/16/2016 request to the Energy Committee, the Committee voted at its 2/24/2016 
meeting that the following two firms be utilized by the City for this project: 

(A) The Energy Committee recommends the City retain Woodard & Curran, with Senior Vice 
President for Power Engineering Dan Kelley as the project lead. Beyond engineering 
experience in the fields of energy and energy efficiency, \Voodard & Curran's professional 
expertise includes water and air permitting, environmental assessment and emissions modeling, 
as well site plan permitting. This range of skills should allow Woodard & Curran to promptly 
address a wide range of questions that might arise in the ordinance development process. 

(B) The Energy Committee recommends the City retain SMRT, with Director of Mechanical 
Engineering Michael Chonko as the project lead. One of SMRT's specialties is onsite power 
generation at locations such as health care facilities and residential housing complexes. At these 
sites any potential impacts from power generation needs to be reduced to the greatest extent 
practical. The Committee concluded this experience gives SMRT valuable insight into aspects 
of power generation that could be problematic if appropriate standards are not in place. 

To insure adequate technical resources are available for the duration of thIs project, the Energy 
Committee recommends fees (including any expenses) for each firm be set at up to not more than 
$7,500 for the Planning Board phase of this project. This would mean some funds (approximately 
$5,000 out of $20,000 authorized in Order 2016-4 and any funds available from Order 2015-71) would 
be available for engineers to attend Council meetings and address any questions that might arise during 
the Council review part of this process. 

3. Procurement Process 

On 1/14/2016, at tlle Energy Committee's first meeting after Council adopted the moratorium on new 
site plan applications for power generation facillttes, Committee members discussed how to select 
technical resources to support the ordinance development process. At this point the Committee had 
information on possible technical resources gleaned from three different processes in 2015. 

(A) In the summer of 2015 members of the Energy Committee as well as City staff contacted 
engineering firms, college and university professors, law firms, Efficiency Maine Trust staff and 
environmental organizations to identify people with expertise in a variety of disciplines related 
energy conservation and power generation to possibly participate in the 8/19/2015 
Community Forum facilitated by the Energy Committee. 

(B) Members of Rockland's Energy Committee, along with representatives from other 
municipalities, had been participating in the solar stakeholder process facilitated by the PUC 
and the Public Advocate over the fall of 201 5 as well as forums organized around this 
renewable energy focused effort. 

(C) Renew Rockland had hoisted an energy focused forum on 10/29/2015. The panel 
discussions included experts in various fields related to power generation, renewable energy, 
and energy efficiency. 

From the preceding events, the Energy Committee had names and areas of expertise for nine firms 
and organizations. In the fields of Engineering and Environmental Assessment possible firms included 
Woodard & Curran, Kleinschmidt Associates, TRC Solutions, Stantec and HDR. Engineering firms 
included both SMRT and James Tolan. Firms and organizations with expertise in municipal site law 



development and environmental site law development included Jensen, Baird, Gardiner and Henry as 
well as the Conservation Law Foundation. 

The Energy Committee concluded that this pool of firms was large enough and the areas of expertise 
covered was broad enough to serve as the basis for selecting a firm, or firms, to provide technical 
assistance in the ordinance development process. The Energy Committee compared each firm's areas 
of expertise and projects portfolio against the ten focus areas identified in the Energy Committee's 
1/25/2016 report to the Planning Board. The Committee also explored potential conflicts of interest. 

On 2/10/2016, the Energy Committee recommended six firms and organizations from which the 
Planning Board could choose. Based on the Planning Board's subsequent 2/16/2016 request back to 
the Committee, Energy Committee members conducted phone interviews with the leading candidates 
during which each topic in the 1/25/2016 report was reviewed and each firm's familiarity with these 
areas discussed. 

4. Contact Information For Two Recommended Engineering Firms 

Dan Kelley Michael J. Chonko PE, CEM 
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Sr. Vice President & Principal 
Service Line Leader - Power Engineering 
Woodard & Curran 

Director of Mechanical Engineering & Principal 
SMRT Architects and Engineers 

41 Hutchins Drive 
Portland, ME 04102 
Phone 207-558-3692 (Direct) 
Cell 207-956-1131 
DKelley@\voodardCurran.Com 

144 Fore Street, 
PO Box 618 
Portland, Maine 04104 
Phone: 877.700.7678 
Cell: 207.807.4682 
i"fChonko@SMRTlnc.Com 



City Of Rockland 

To: Dan Kelley PE 
Senior Vice President Power Engineering 
Woodard & Curran 
41 Hutchins Drive 
Portland, Maine 04102 

Re: Scope of Services 
Technical Support For Development Of Power Generation Ordinance Standards 
Rockland City Council Ordinance Amendment 2015-48 

Project Background 
On January 11th, 2016 the Rockland City Council adopted Ordinance Amendment #2015-48. 
This ordinance amendment established a moratorium on new Site Plan applications for power 
generation facilities over 10 Megawatts in size that are being developed to sell power to the grid. 
Ordinance Amendment #2015-48 provides the City with a time window to develop Site Plan and 
Performance Standards governing power generation facilities. 

This Ordinance Amendment charged the City's Planning Board, working with support from the 
City's Energy Committee, with reviewing the City's current standards and proposing revised 
standards as may be appropriate to address potential project siting and operations impacts related 
to power generation facilities. 

Services To Be Rendered By Woodard & Curran 
This document constitutes the agreement between the City of Rockland and Woodard & Curran 
to provide technical support to the City, principally the Planning Board, in the ordinance 
development and ordinance review process. The services to be rendered by Woodard & Curran 
under this agreement include: 

(A) Attending Planning Board meetings and other City meetings on this project as requested; (B) 
Providing technical analysis to support specific standards in any proposed ordinance; (C) 
Providing information on the technologies utilized in power generation and any operational 
attributes that may warrant performance standards to ensure compatibility with surrounding uses; 
(D) Providing examples from other municipalities and existing facilities; (E) Reviewing any 
draft ordinance standards developed; (F) Answering community questions at any public forums 
or public hearings that may be held as a part of ordinance development and ordinance review. 

This scope of services may extend to screening level analysis or projections of air emissions, 
water utilization, feed stock transportation and input, sound levels, power production, or other 
similar parameters. This scope of services is not intended to cover detailed modeling of 
parameters beyond exporting data from models already developed by Woodard & Curran unless 
a modification of this scope of service with specific costs provisions is agreed upon by the City 
and Woodard & Curran in advance. Opinions offered by Woodard & Curran will be based on 
relevant prior project experience and further research of questions asked, as required. Technical 
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guidance will be offered for Ordinance language additions and modifications. The legal authority 
of this language shall be solely the responsibility of the City of Rockland. 

Technical Areas Include In Scope Of Services To Be Rendered By Woodard & Curran 
In 2015 three community forums on power generation were held in Rockland. Ordinance 
Amendment #2015-48 directed the City's Energy Committee "to convey to the Planning Board a 
summary of any issues that the Committee recommends be considered by the Planning Board" as 
the Board reviews existing ordinance standards and considers the development of new ordinance 
provisions. The Energy Committee's report summarizing the identified questions and issues the 
Committee recommends the Planning Board consider was completed on 1125/2016. 

The Energy Committee's summary identified 10 areas on which the Committee would 
recommend focusing: (1) Water Utilization, Recycling and Disposal; (2) Noise Standards and 
Site Planned Evaluation Mechanism; (3) Local Air Emissions and Meeting Emissions 
Reductions Targets; (4) Standards Specific to Open Cooling Towers; (5) Traffic Impacts and 
Transportation Routes For Trucked Feed Stock; (6) Onsite Feedstock Storage, Fugitive 
Emissions and Emergency Response Plan; (7) Development of Properties on Zone Boundaries; 
(8) Development of Properties Abutting High Value Wetlands; (9) Fiscal Capacity Standard for 
Developer; And (10) Decommissioning Costs. 

The Energy Committee's 1125/2016 report to the Planning Board is included in this Scope of 
Services by reference and is attached. The topics just listed, and explained in more detail in the 
1125/2016 report are the areas on which Woodard & Curran may be requested by the Planning 
Board to provide technical data and information. 

Costs Allocation For Services Rendered By Woodard & Curran And Project Phasing 
This project will involve two phases. All billing for each phase denoted below shall be actual 
costs (i.e., professional time spent on the project and any allowed expenses such as travel). 

Phase 1: Ordinance Development By Planning Board 
To comply with State statutes governing moratoriums and to provide adequate time for the two 
reading and public hearing process before City Council, any ordinance revisions proposed need 
to be included in Council's meeting materials packet on Friday April 1st. Thus the Planning 
Board ordinance development and review process must conclude no later than Tuesday March 
29th. Woodard & Curran costs to the City of Rockland for this phase shall be actual costs of 
professional time and expenses up to $7,500. 

Phase 2: Ordinance Review By City Council And Comprehensive Planning Commission 
Revisions to the City'S Land Use Ordinances are a three step process. If the Council approves 
ordinances in First Reading the ordinance goes before the City's Comprehensive Planning 
Commission for review and then comes back before Council for a "Second Reading" and Public 
Hearing. On substantive ordinance revisions, the Council frequently holds a work session on the 
topic. Woodard & Curran costs to the City of Rockland for this phase shall be actual costs of 
professional time and expenses up to $2,500. 

Project Schedule & Early Termination 
The time for providing services under this agreement begins with the initial meeting with the 
Rockland Planning Board and ends on June 15,2016 unless the City and Woodard & Curran 
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agree to extend the agreement. This agreement may be ended early by a majority vote of the 
Planning Board in Phase 1 or a majority vote of the City Council in Phase 2 if either body 
concludes additional services are not needed or if Woodard & Curran fails to provide the 
services specified herein in a timely manner. If the agreement is ended prior to June 15 the City's 
sole obligation to Woodard & Curran is payment for services rendered and costs incurred up to 
the date the agreement is ended. 

Project Lead 
Dan Kelley, PE shall be project lead from Woodard & Curran and all contacts with the City shall 
be through Dan. Dan will be the representative attending meetings in Rockland unless the City 
and Woodard & Curran agree that another Woodard & Curran staff member is better suited to 
address the topics to be covered at a specific meeting. 

Public Documents 
All materials provided to the City by Woodard & Curran under this agreement for services shall 
be considered public documents which may be posted to the City's web site or shared with the 
public in whatever manner is determined to be appropriate by the City. 

Terms & Conditions 
This Scope of Services is governed by the Terms and Conditions set forth in Attachment Bas 
initialed. If at any point there is perceived to be a difference between Attachment B and the 
language in the Scope of Services, the Scope of Services language shall govern. 

This scope of services is agreed to by: 

For The City Of Rockland 

James D. Chaousis 
City Manager 
City of Rockland Maine 

For Woodard & Curran 

Dan Kelley, PE 
Principal 
Woodard & Curran 

Attachment A: January 25, 2016 Energy Committee Report To Planning Board 

Attachment B: Woodard & Curran Terms and Conditions 
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STANDARD TERMS & CONDITIONS 

The following Standard Terms and Conditions, together with the 
attached Scope of Services for Technical Support for Development 
of Power Generation Ordinance Standards Rockland City Council 
Ordinance Amendment 2015-48 ("Scope of Services"), constitute 
the terms of this agreement ("Agreement") between Woodard & 
Curran, Inc. ("Engineer"), with an address of 41 Hutchins Drive, 
Portland, ME 04102, and City of Rockland ("Client"), with an 
address of 270 Pleasant Street Rockland, ME 04841, with respect 
to the performance of the Scope of Services (the "Project") and 
any additional services. 

WHEREAS, it is the desire of the Client to contract the services 
described in the Scope of Services; and Engineer desires to 
perform the services described in the Scope of Services. 

NOW THEREFORE, the parties hereto agree as follows: 

1. Scope of Services 

Engineer, as representative of the Client, shall perform the 
services described in the attached Scope of Services. 

1.1 Assumptions. The Engineer ' s Scope of Services and the 
compensation are conditioned upon, and are subject to, 
the assumptions set forth in the Scope of Services. 

1.2 Change in Scope of Services. Client may. at any time, 
by written order, request changes to the Scope of 
Services or work to be performed. If the Scope of 
Services is changed in a manner that will increase or 
decrease Engineer's costs or the time required to perfornl 
the services under this Agreement, there will be an 
equitable adjustment to this Agreement that must be 
signed by both parties. 

2. Engineer's Responsibilities 

Engineer shall be responsible for the following: 

2.1 Engineer will perform all work in accordance with the 
attached Scope of Services. 

2.2 Engineer will perform all work in a professional manner 
that is consistent with other professionals performing 
similar work in the geographic area at the time services 
are rendered. 

2.3 Engineer shall comply with all laws and regulations 
applicable to Engineer's performance of the Scope of 
Services. 

2.4 Engineer shall assign a project manager to act as 
Engineer' s representative with respect to services to be 
rendered under this Agreement. 

2.5 Engineer shall have all licenses and permits required by 
the Scope of Services. 

ME Engineering Services (4/15 ver.) 

3. Client's Responsibilities 

Client shall do the following in a timely manner so as not to 
delay the services of Engineer: 

3.1 Designate in writing a person to act as Client ' s 
representative with respect to the services to be rendered 
under this Agreement. Such person shall have complete 
authority to transmit instructions, receive information, 
interpret and define Client's policies and decisions with 
respect to Engineer' s services described in the Scope of 
Services. Such person shall have complete authority to 
bind Client financially with respect to the payment of 
services to be rendered under this Agreement. 

3.2 Provide all criteria and full information as to Client's 
requirements for the Project. including design objectives 
and constraints, performance requirements, and any 
budgetary limitations; and furnish copies of all design 
and construction standards which Client will require to 
be included in any drawings and specifications. 

3.3 Provide Engineer with all available information pertinent 
to the Project including previous reports and any other 
documents and data relative to design or construction of 
the Project, all of which Engineer shall be entitled to use 
and rely upon with respect to the accuracy and 
completeness thereof, in performing the services under 
this Agreement. 

3.4 Examine all studies, reports, sketches, drawings, 
specifications, proposals and other documents presented 
by Engineer; and provide written comments within a 
reasonable time so as not to delay the services of 
Engineer. 

3.5 Give prompt written notice to Engineer whenever Client 
observes or otherwise becomes aware of any 
development that may affect the Scope of Services or 
timing of Engineer's services. 

3.6 Ensure Engineer, its agents and representatives have safe 
access to the Project site, buildings thereon, and other 
locations as required to perform the Scope of Services. 

4. Subcontracts 

4.1 If requested by Client, the Engineer will recommend the 
Client's engaging the services of laboratories, testing 
services, subconsultants, or third parties to perform 
suitable aspects of the Services. Invoices for such third­
parties will be reviewed by the Engineer, and the 
Engineer will make recommendations to the Client 
regarding payment. Payment to these third-parties will 
be made directly by the Client. The Engineer will 
recommend the use of such third parties with reasonable 
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care, but does not guarantee their services and will not 
be liable for their errors or omissions. 

4.2 In the alternative, Engineer may subcontract any portion 
of the Scope of Services to a subcontractor approved by 
Client, and the Engineer will add a 10% surcharge on 
invoices paid directly by the Engineer for laboratories, 
testing services, subconsultants, or other third-parties, 
and that surcharge will be reflected on Engineer's 
monthly invoices submitted to Client. 

5. Billing and Payment 

5.1 Client shall pay Engineer in accordance with the 
payment methods, rates, and charges set forth in the 
Scope of Services or otherwise agreed upon. Engineer 
will submit monthly invoices for services rendered and 
expenses incurred during the previous period. 

5.2 Payment will be due upon receipt of Engineer's invoice. 
Payments due Engineer and unpaid under the terms of 
this Agreement shall bear interest from thirty (30) days 
after the date payment is due at the rate of one and one 
half (1.5) percent per month (18 percent per annum) 
until paid in full. In the event that Engineer is compelled 
to take action to collect past due payments, the Client 
will reimburse Engineer for all costs and expenses of 
collection including, withollt limitation, all court costs 
and reasonable attorney's fees and costs. 

5.3 Reimbursable Expenses include actual expenditures 
made by Engineer, including, but not limited to: 

5.3.1 transportation and living expenses incurred in 
connection with travel on behalf ofthe Client; 

5.3.2 overnight or priority postage and costs for 
special handling of documents; 

5.3.3 renderings and models requested by the Client; 

5.3.4 expense of overtime work requiring higher 
than regular rates; 

5.3.5 expense of any additional insurance coverage 
or limits, including professional liability insurance, 
requested by the Client in excess of that normally carried 
by Engineer and Engineer's consultants; 

5.3.6 automobile expenses for personal vehicles at 
the prevailing Internal Revenue Service (IRS) 
reimbursement rate, plus toll charges, for travel in 
conduct of the work, or rental of vehicles plus gasoline 
and toll charges for traveling to conduct the work; 

5.3 .7 use of company field vehicle will be charged 
according to Engineer's current rates; 
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5.3.8 charges for materials and equipment provided 
directly by Engineer will be billed according to 
Engineer's current rates; 

5.3.9 purchase or rental of specialized equipment 
and other supplies necessary to conduct the work; 

5.3.10 computer, drafting, typing and other services 
or labor provided by outside contract personnel or 
',endors. 

5.4 Miscellaneous Direct Expenses will be billed to your 
project(s) each month at 3% (or as otherwise set forth in 
the Scope of Services) of the current month's labor fee 
(including project contract labor fee). This will cover 
expenditures for miscellaneous telephone, fax, 
photocopying, postage, digital camera, and computer 
expenses incurred on your project(s). 

5.5 If the Project is suspended or abandoned in whole or 
part, Engineer shall be compensated for all services 
performed prior to receipt of written notice from the 
Client of such suspension or abandonment, together with 
Reimbursable Expenses and Miscellaneous Direct 
Expenses then due plus Project closeout costs actually 
incurred. If the Project is resumed after being suspended 
for more than three (3) months, Engineer's compensation 
shall be equitably adjusted between the Client and 
Engineer. 

5.6 No deductions shall be made from Engineer's 
compensation on account or sums withheld from 
payments to contractors, nor shall payment to Engineer 
be contingent upon financing arrangements or receipt of 
payment from any third party. 

5.7 If the Client fails to make payment when due Engineer 
for services, Reimbursable Expenses, or Miscellaneous 
Direct Expenses, Engineer may, upon seven days' 
written notice to Client, suspend performance of services 
under this Agreement. Unless payment in full is 
received by Engineer within seven days of the date ofthe 
notice, the suspension shall take effect without further 
notice. In the event of a suspension of services, 
Engineer shall have no liability to Client for delay or 
damage caused Client or others because of such 
suspension of services. 

5.8 If Client objects to all or part of any invoice, Client shall 
notify Engineer in writing within two weeks of the date 
of the invoice, and shall pay that portion of the invoice 
not in dispute within 30 days after the date of receipt of 
the invoice. Provided that an objection is made in good 
faith, the parties shall immediately make every effort to 
settle the disputed portion of the invoice. If the dispute 
is resolved in favor of Engineer, interest shall accrue on 
the unpaid portion of the invoice in accordance with 
Section 5.2 of this Agreement. 
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6. Ownership and Use of Documents 

6.1 All documents including drawings and specifications 
prepared or furnished by Engineer (and Engineer's 
independent professional associates, subcontractors and 
consultants) pursuant to this Agreement are instruments 
of service in respect of the Project and Engineer shall 
retain an ownership and property interest therein whether 
or not the Project is completed. Client may take and 
retain copies for information and reference in connection 
with the use and occupancy of the Project by Client and 
others. However, such documents are not intended or 
represented to be suitable for reuse by Client or others 
on extensions of the Project or on any other project. 
Any reuse without written verification or adaptation by 
Engineer for the specific purpose intended will be at 
Client's sole risk and without liability or legal exposure 
to Engineer or to Engineer's independent professional 
associates, subcontractors and consultants from all 
claims, damages, losses and expenses including 
attorney's fees arising out of or resulting therefrom. Any 
such verification or adaptation will entitle Engineer to 
further compensation rates to be agreed upon by Client 
and Engineer. 

6.2 Submission or distribution to meet official regulatory 
requirements or for other purposes in connection with 
the Project is not to be construed as publication in 
derogation of Engineer's rights under this section. 

7. Limitation of Liability 

7.1 The total liability, in the aggregate, of Engineer and 
Engineer' s officers, directors, employees, agents, and 
independent professional associates and consultants, and 
any of them, to Client and anyone claiming by, through 
or under Client, for any and all injuries, claims, losses, 
expenses, or damages whatsoever arising out of or in any 
way related to Engineer's services, the Project or this 
Agreement, from any cause or causes whatsoever, 
including, but not limited to, the negligence, errors, 
omissions, strict liability, breach of contract, breach of 
warranty of Engineer or Engineer's officers, directors, 
employees, agents or independent professional associates 
or consultants, or any of them, shall not exceed the total 
covered amount available under Engineer's applicable 
insurance policy limits set forth herein. 

7.2 Neither party shall be responsible or held liable to the 
other for special, indirect, or consequential damages, 
including, but not limited to, loss of profit, loss of 
investment, loss of product, business interruption, or 
liability for loss of use of facilities or Client's existing 
property, however the same may be caused. 

8. Insurance 

8.1 Engineer is protected by Workers' Compensation 
Insurance in statutory amounts; General Liability 
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Insurance of $1,000,000 per occurrence and $2,000,000 
in the aggregate; and Professional Liability Insurance of 
$1,000,000 per claim and in the aggregate. Engineer will 
furnish client a certificate of insurance, upon written 
request, evidencing such coverage and limits. The Client 
and Engineer waive all rights of subrogation against: 1) 
each other and their subconsultants, subcontractors, 
agents and employees, each of the other, and 2) the 
Client's contractor (if any) and its subcontractors, for 
damages caused by fire or other perils to the extent 
covered by property insurance maintained by the Client 
or its contractor. The Client shall require a similar 
waiver from any contractor. 

9. Indemnification Hold Harmless 

9.1 Engineer agrees to indemnify and hold Client, its 
directors, shareholders. employees, and assigns harmless 
from and against all claims, damages, causes of actions, 
and fines to the extent such claims, damages, causes of 
action and fines are based on or arise out of Engineer's 
negligent acts or negligent omissions. 

9.2 Client agrees to indemnify and hold Engineer, its 
directors, shareholders, employees, and assigns harmless 
from and against all claims, damages, causes of actions, 
and fines to the extent such claims, damages, causes of 
action and fines are based on or arise out of Client's 
negligent acts or negligent omissions. 

10. Delays/Force Majeure 

10.1 Except as specifically set forth in this Agreement, neither 
party shall hold the other responsible or liable for 
damages or delays in performance caused by acts of God, 
interruptions in the availability of labor, or other events 
beyond the control of the other party, or that could not 
have been reasonably foreseen or prevented. For this 
purpose, such acts or events shall include unusually 
severe weather affecting performance of services, floods, 
epidemics, war, riots, strikes, lockouts, or other 
industrial disturbances, protest demonstrations, 
unanticipated Project site conditions, and inability, with 
reasonable diligence, to supply personnel, equipment, or 
material to the Project. Should such acts or events 
occur, both parties shall use their best efforts to 
overcome the difficulties arising and to resume as soon 
as reasonably possible the normal pursuit of the Scope of 
Services. Delays within the scope of this provision 
which cumulatively exceed thirty (30) days in any six (6) 
month period shall, at the option of either party, make 
this Agreement subject to termination or to 
renegotiation. 

11. Notice 

11.1 All notices authorized or required between the parties, or 
required by any of the provisions herein, shall be given 
in writing and shall be sent by certified mail, return 
receipt requested, and deposited with an accepted postal 
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service, postage prepaid, and addressed to the intended 
party at the address set forth in the first paragraph of 
these Terms and Conditions. Notices sent in this manner 
shall be deemed given seven business days after mailed. 
Notices may also be given by personal delivery, sent via 
a regionally recognized overnight carrier (i.e. FedEx, 
UPS), or sent by facsimile, and shall be deemed given 
when delivered (if by personal delivery or overnight 
courier) or when faxed. 

12. Dispute Resolution 

12.1 Step Negotiations. The parties shall attempt in good 
faith to resolve all disputes ("Controversy") promptly by 
negotiation, as follows. Any party may give the other 
party written notice of any Controversy not resolved in 
the normal course of business. Managers of both parties 
at levels at least one level above the project personnel 
involved in the Controversy shall meet at a mutually 
acceptable time and place within five days after delivery 
of such notice, and thereafter as often as they reasonably 
deem necessary, to exchange relevant information and to 
attempt to resolve the Controversy. If the matter has not 
been resolved within thirty days from the referral of the 
Controversy to the managers, or if no meeting has taken 
place within ten days after such referral, either party may 
initiate mediation as provided hereinafter. All 
negotiations pursuant to this dause are confidential and 
shall be treated as compromise and settlement 
negotiations purposes of the Federal Rules of Evidence 
and state Rules of Evidence. 

12.2 Mediation. In the event that any Controversy arising out 
of or relating to this Agreement is not resolved in 
accordance with the procedures provided herein, such 
Controversy shall be submitted to mediation with a 
mutually agreed upon mediator. The mediation shall be 
filed at the regional office of the agreed upon mediator 
closest to the Project site. The mediation shall take place 
at an Engineer's office unless otherwise agreed to by the 
parties. If the mediation process has not resolved the 
Controversy within thirty days of the submission of the 
matter to mediation, or such longer period as the parties 
may agree to, the mediation process shall cease. All 
mediation documents and discussions pursuant to this 
clause are confidential and shall be treated as 
compromise and settlement negotiations for purposes of 
the Federal Rules of Evidence and state Rules of 
Evidence. Nothing herein shall limit the rights and 
remedies that the parties may have under this Agreement 
or under other legal and equitable proceedings. 

13. Termination 

13.1 Either party shall have the right to terminate this 
Agreement with respect to the Project for convenience, 
at its option, by sending a written Notice of Termination 
to the other party. The Notice of Termination shall 
specify when and which services will be discontinued 
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and when termination shall be effective, provided that no 
termination shall be effective less than ten (10) calendar 
days after receipt of the Notice of Termination. No later 
than thirty (30) calendar days after termination, Client 
shall pay Engineer for all Services performed and 
charges incurred prior to termination, including, without 
limitation, costs and expenses related to putting Project 
documents and analyses in order and rescheduling 
personnel and equipment. 

13.2 Either party shall have the right to terminate this 
Agreement with respect to the Project for cause if the 
other party commits a material breach of this Agreement 
and fails to cure such breach within ten (10) days. A 
Notice of Default, containing specific reasons for 
termination, shall be sent to the defaulting party, and 
both parties shall cooperate in good faith to cure the 
default or defaults stated in the Notice of Default. 
Termination shall not be effective if the breach has been 
remedied within ten (10) days after the defaulting party's 
receipt of the Notice of Default or the later date specified 
in the Notice of Default, or, if the defaulting party has 
begun to cure such default within such period and such 
default cannot reasonably be cured within such period, if 
such defaulting party diligently prosecutes curing such 
default to completion (provided that such provision shall 
not apply to Client's failure to timely pay an invoice). In 
the event of termination for cause, Engineer shall be paid 
the same as in the case of termination for convenience 
and the parties shall have their remedies at law as to any 
other rights and obligations between them, subject to the 
other terms and conditions of this Agreement. 

14. Construction Contract Responsibilities 

14.1 When Engineer's services include the performance of 
any services during the construction phase ofthe Project, 
it is understood that the purpose of any such services 
(including any visits to the Project site) will be to enable 
Engineer to better perform the duties and responsibilities 
assigned to and undertaken by it as an experienced and 
qualified design professional, and to provide the Client 
with a greater degree of confidence that the completed 
work of Client's construction contractor(s) 
("Contractor") will conform generally to the contract 
documents and has been implemented and preserved by 
Contractor(s). Engineer shall not, during such visits or as 
a result of any observations of construction, supervise, 
direct or have control over Contractor's(s') work nor 
shall Engineer have authority over or responsibility for 
the means, methods, techniques, sequences or 
procedures of construction selected by the Contractor(s) 
or safety precautions and programs incident to the work 
of Contractor(s) or for any failure of Contractor(s) to 
comply with laws, rules, regulations, ordinances, codes 
or orders applicable to Contractor(s) furnishing and 
performing its (their) work. Engineer does not guarantee 
the performance of the construction contract by the 
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Contractor(s), and does not assume responsibility for 
Contractor's(s') failure to furnish and perform its (their) 
work in accordance with the contract documents. 

14.2 If Engineer' s contract with the Client so requires, 
Engineer shall review (or take other appropriate action in 
respect of) shop drawings, samples and other data which 
Contractor(s) is (are) required to submit, but only for 
conformance with the design concept of the Project and 
compliance with the information given in the contract 
documents. Such review or other actions shall not 
extend to means, methods, techniques, sequences or 
procedures of manufacture (including the design of 
manufactured products) or construction, or to safety 
precautions and programs incident thereto. Engineer's 
review or other actions, as described above, shall not 
constitute approval of an assembly or product of which 
an item is a component, nor shall it relieve the 
Contractor(s) of (a) its (their) obligations regarding 
review and approval of any such submittals; and (b) its 
(their) exclusive responsibility for the means, methods, 
sequences, techniques and procedures of construction, 
including safety of construction. 

15. Health and Safety 

15.1 Engineer and its employee,> shall follow health and 
safety precautions which meet federal, state and local 
regulations. If asked to conduct any activities which do 
not conform to said regulations, or which Engineer 
determines in its sole discretion to be unsafe or 
unhealthy, Engineer shall have the option to stop work 
immediately and inform Client of unacceptable health 
and safety conditions, and both parties shall enter into 
good"faith negotiations to remedy the unacceptable 
conditions. If no remedy can be agreed upon. Engineer 
and Client may terminate this Agreement with respect to 
Scope of Services in accordance with the terms stated 
herein. 

15 .2 Engineer will not implement or be responsible for health 
or safety procedures other than for its own employees. 
Engineer shall not share any responsibility for the acts or 
omissions of other parties on the Project or have control 
or charge of, or be responsible for safety precautions and 
programs of Client or other contractors. Unless 
otherwise agreed in the Scope of Services, Engineer's 
observation and testing of portions of the work of other 
parties on a project site shall not relieve such other 
parties from their responsibilities for performing their 
work in accordance with applicable plans, specifications 
and health and safety requirements. Client agrees to 
notifY such contractors or other parties accordingly. 

16. Pre-Existing Conditions and Subsurface Risks 

16.1 Where the Scope of Services includes or requires on-site 
work, visits, investigations, or explorations, Engineer 
and Client agree to the following: 
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16.1.1 Hazardous Substances. Client acknowledges 
that Engineer has neither created nor contributed to the 
creation of any hazardous waste, hazardous substance, 
radioactive material, toxic pollutant, asbestos, or 
otherwise dangerous substance (collectively referred to 
as "hazardous substance"), or dangerous condition at the 
Project site. Consequently, Client agrees to defend, 
indemnifY and hold Engineer harmless from and against 
any and all claims, damages, losses, fines, suits or causes 
of action (collectively referred to as "claims") relating to 
per'lonal injury; property damage; non-compliance or 
liability arising under environmental laws including, but 
not limited to, RCRA, CERCLA or similar federal or 
state laws, to the extent the claims are based on or arise 
from the existence or release of any hazardous 
substances. The term "property" as used herein means 
all real and personal property, including, without 
limitation, tangible and intangible rights and interests, 
economic or other losses, or other rights with respect 
thereto. 

16.1.2 Client's Duty to NotifY Engineer of Hazards. 
Client shall provide Engineer with all information 
known to Client with respect to the existence or 
suspected existence of any hazardous substances at, on, 
or in close proximity to the Project site. Client will 
advise. Engineer immediately of any information which 
comes into Client's possession regarding the existence of 
any such potentially hazardous substances, or any 
condition known to Client to exist in, on, under or in the 
vicinity of the Project site which might present a 
potential danger to human health or the environment. 

16.1.3 Engineer shall take reasonable precautions for 
the health and safety of its employees while at the 
Project site with consideration for the available 
information regarding existing hazards. 

16.1.4 Control of Project Site. Client acknowledges 
that it is now and shall remain in control of the Project 
site at all times. Engineer shall have no responsibility or 
liability for any aspect or condition of the Project site, 
now existing or hereafter arising or discovered. Engineer 
does not, by entry into an agreement with Client or its 
performance of services under any such agreements, 
assume any responsibility or liability with respect to the 
Project site; nor shall any liability or responsibilities be 
implied or inferred by reason of Engineer's performance 
of any work at the Project site. 

16.1.5 Right of Entry. Unless otherwise agreed, 
Client will furnish right-of-entry on the land for 
Engineer to make the planned borings, explorations, or 
field tests. Engineer will take reasonable precautions to 
minimize damage to the land from use of equipment, but 
has not included in its fee the costs for restoration of 
damage that may result from Engineer's operations, or 


